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MUTINY | AND DESERTION: 


H E neceſſity and legality of keep- 
ing up a ſtanding army within 
the kingdom in times of peace, are points 

that have been long and often debated ; 
they are not however thoſe I mean to dif- 
cuſs at preſent, though I cannot help 
obſerving, that the conſtant renewal of 
the act for its continuance ſeems a 
proof not only of the neceſſity, but of 
the propriety of the meaſure. But that 
there is an abſolute neceſſity, whenever 
B there 


2 


there is a ſtanding army exiſting, of 


eſtabliſhing diſcipline and good order 


amongſt them, is too evident to have 


ever, I believe, been conteſted ; for a 


lawleſs ſoldiery, as M. Saxe obſerves, 
are more dangerous to the ſtate that 


maintains them, than even its declared 


enemies: to conſider then the proper 


methods of putting this in execution 
ſhall be the purpoſe th the *** 
ſheets, 


FT EE ms ſenſible of the expe- 
diency of military ſubordination, have 


conſtantly, by the ſame act that pro- 
vides for the maintenance of the troops, 


authoriſed the exerciſe of martial law 


amongſt them. This act occaſioned 


violent debates in the houſe of com- 
mons, upon every renewal of it, for 


ſeveral years ſucceſſively after the peace 


of Aix-la-Chapelle, though not from 
OD | any 


FE 

any doubt of the neceſſity of enforcing 
military diſcipline by martial law, but 
with regard to the nature and mode of 
this code of laws; many neceſſary al- 
terations and amendments were annually 
propoſed and made, whilſt others equally 
ſo were rejected, though not without 
much contention ; but latterly it has 
paſſed year after year, as a matter of 
courſe, without the leaſt altercation, 
and with very little amendment, though 
it appears in its preſent form, as a 
learned author“ very juſtly obſerves, to be 
in many reſpects very haſtily penned. 


By this act his majeſty is empowered ' 

to make articles of war, and conſtitute - 
courts martial, with: power to try all 
offenders againſt military diſcipline by 
ſuch articles, and inflict penalties and 
puniſhments. | ITE 
"OY RIS A 


La 


— 


2 
—— — 


3 Judge Blackſtone. 
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As by the nature of our con- 
ftitution the king can do no wrong, 
all his public actions being ſup- 
poſed to be guided by the advice of 
his miniſters, we are naturally led to 
attribute the framing of theſe articles 
to the ſecretary at war, as the miniſter 
of that department, and by whom the 
act is annually uſhered into the houſe 
of commons. What an extenſive power 
is here lodged. in the breaſt of an in- 
dividual, who, whatever his abilities 
as a ſtateſman, and his goodneſs of 
heart as a man, may be, being in ge- 
neral neither a lawyer nor a ſoldier, 
cannot be an adequate judge of either 
the legality or propriety of what he is 
authoriſed to enact 


Ir is one of the greateſt advantages 
« of our Engliſh conſtitution,” ſays 
Judge * « that not only the 
& crimes. 


3 
3 

Ke | 

Oh” 

—_ 
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« crimes themſelves which it puniſhes, 
« but alſo the penalties, which it in- 


« flicts, are aſcertained and notorious z 


<« nothing is left to arbitrary diſcretion, 


ee the king, by his judges, diſpenſes 


« what the law has previouſly ordained, 
« but is not himſelf the legiſlator. 
« How much therefore is it to be re- 
« gretted that a ſet of men,” (ſpeaking 
of the ſoldiery) © whofe bravery has 


ſo often preſerved the liberties of 
« their country, ſhould be reduced to 


c a ſtate of ſervitude, in the midſt of 


- < a nation of freemen! for Sir Edward 


& Coke will inform us, that it is one 


of the genuine marks of ſervitude, 


<« to have the law, which is the rule of 
ce our actions, either concealed or pre- 
* carious. Miſera oft ſervitus, ubi Jus 
« off vagum aut ae, | 


48:1 
& I po not know,” ſays the Marquis 
Becaria in his moſt excellent Eſſay on 
Crimes and Puniſhments, < of any ex- 
« ception to this general axiom, that 
e every member of ſociety ſhould know 
c when he is criminal and when he is in- 
c nocent. The uncertainty of crimes © 
e hath ſacrificed more victims to ſecret 
ce tyranny, than have ever ſuffered by 
public and ſolemn cruelty,” 


BuT what renders theſe circumſtances 
ſtill more ſevere on the army is, that they 


iy | are peculiar to it; for though the 
EH officers, &c. of the navy are alſo ſub- Þ? 
i ject to martial law, that law is not left 3 
to be defined by any one branch of the 
legiſlature, but ordained by expreſs ® 


rules, articles and orders, enacted by 
the whole legiſlative power of King, 
Lords and Commons, and in thoſe 
articles almoſt every poſſible offence is 

inſert: d, 


+, x 


] Tx 


inſerted, and the puniſhment thereof 


annexed, 

From whence this partiality aroſe, it 
is hard to determine. The navy has ge- 
nerally been called the bulwark and ſafe- 
guard of Great Britain, and may perhaps 
from this conſideration, have been more 
attended to. I would by no means 


wiſh to encreaſe the jealouſy already en- 


tertained againſt a ſtanding army, by 
making compariſons; but yet I muſt 
inſiſt that whilſt the exiſtence of ſuch 
a body is thought neceſſary, they are 


equally intitled to the attention of the 
whole legiſlature. 


MARTIAL law, from not having been 
built on fixed principles, but intirely 


arbitrary in its decifions, has been 
brought into diſrepute; it is, ſays Sir 


Matthew Hales, in truth and reality no 
B 4 TY law, 


. —"_ 2 


1 1 
law, "Ig ſomething indulged rather than 
allowed as law; it is therefore much 


to be wiſhed, not only by thoſe parti- 


cularly governed by it, but by the com- 


munity in general, that the legiſlature 
would take the matter into their ſerious 


conſideration upon the renewal of the 


mutiny act, which is ſoon to take place, 
according to annual cuſtom, and render 
martial law rather more conſonant ta 
the principles of the conſtitution. 


eta the reign of Queen > WW 
ſome doubts having ariſen, at the board 
of admiralty, concerning an act paſſed 
13 Car, II. for the regulating and better 
government of the navy, ſhips of war, 


and forces by ſea, the queen, upon 


application to her, directed the judges 


to conſult and give their opinion on 
the ſaid act. Were this ſame learned 
bench to be conſulted on a reviſion of 
. the 


1 
the mutiny act, and aſſiſted by ſuch 
military men and others, as could give 
them information in points peculiar to 
the profeſſion of arms, there can be no 
doubt of the many errors it has long 
contained, being amended. One of 
that reſpectable body (whom I have 
juſt now quoted) has given ſuch. an 
eminent mark of his conſideration for 
the Britiſh ſoldiery, whom he generouſly 
admits to have often preſerved the liber- 
ties of their country ; and ſhewn ſuch a 
deſire for a reviſion of this act, as leaves 
no doubt of the readineſs and alacrity, 
with which he would join in the under- 
taking. 


I wouLD by no means wiſh to have 
my meaning miſunderſtood from what 
has been ſaid. The king has by his 
prerogative the ſole. command of the 
army, and the power of appointing 

| | courts 


4 1 
| | courts martial, for he being the ſupreme 
. magiſtrate of the kingdom, and intruſted 
1 with the whole executive power of the 
0 law, no court whatſoever can have any 
juriſdiction, unleſs it ſome way or other 
i deͤerive it from the crown: theſe rights 
=—_ and privileges I wiſh to ſee preſerved to 
0 him moſt inviolably ; and could I ſup- 
1 poſe any one fo futile and abſurd as to 
10 argue that this interpoſition of the other 
branches of the legiſlature would any 
wiſe infringe upon the prerogative of 


the crown, with regard to its ſupreme 
command over the army, I need only 
ſtate to him the caſe of the navy. His 
majeſty has equal power and command 
over it, and yet the parliament mak- 
bo. ing expreſs rules and articles for its 
[ government has never been judged an 
infringement upon the prerogative : the 
command of the navy and army has 
been long veſted in the crown, and the 
vs il 


E 
illuſtrious houſe of Hanover has given us 
no reaſon to lament this part of our con- 
ſtitution. All I have been contending 
for and wiſh ſincerely to ſee happen is, 
that it may be thought worthy of the 
wiſdom of parliament to aſſume their 
legiſlative authority by aſcertaining the 
limits of military ſubjection, and enact- 
ing expreſs articles of war, for the go- 
vernment of the army, as is done for 
that of the navy, and leave the execu- 
tion of them in the hands of the crown. 
His majeſty will ſtill preſerve his juſt 
power and command over the army, with 
his right of rewarding and puniſhing; the 
former, as he diſpenſes mercy, by his 
own. gracious will and goodneſs; and 
the latter by laws conſtitutionally en- 
acted by the whole legiſlature. 


Bur beſides the precariouſneſs and 
uncertainty of the law, by which the 


ſoldiery 
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„ 
ſoldiery are governed, they labour under 


another diſagreeable circumſtance, which 


is peculiar to their profeſſion, and bears 
rather too much the aſpect of ſlavery, 
and therefore alſo calls for the interpo- 
ſirion of parliament; I mean that of 
their being engaged for life. Hard is a 
poor wretch's fate indeed, who is al- 
lowed but twenty four hours to ſettle 
his deſtiny for life ! for no more does 
the law admit of for the relief of thefc 
ow ag 


Mex thus inliſted, and who were 
perhaps inveigled into the ſervice when 
in liquor (a practice too common) fan- 


cying themſelves in a ſtate of perpetual 


ſervitude, will either deſert, as the only 
probable means of eſcaping from a ſitu- 
ation, which to any one brought up with 


the notions of freedom that the genera- 


lity 


{ 383 

lity of Engliſhmen are, muſt have a 
very horrid appearance ; or ſhould 
they not take ſo deſperate a remedy, 
the idea of being bound for ever to a 
manner of life, which they perhaps 
at firſt diſliked, will damp that fpirir 
ſo neceſſary to a ſoldier, and they will 
become rather a burthen than an advan- 
tage to the ſervice; whereas men who 
are inliſted for a certain number of 
years will ſeldom or never run the riſk 
attending deſertion, though they may 
be ever ſo much diſguſted with the ſer- 
vice, as they are certain of being able 
to quit it with reputation, when that 
term is elapſed ; and thoſe who have 
become ſoldiers from inclination and 
principle will readily renew their engage- 
ments, provided the contract made with 
them is punctually obſerved, for without 
a reſolution of this ſort is poſitively de- 

termined 


+4 


A a4; ] 
termined on by government, it were 
better that the ſcheme never took place. 


HrTRERTO I have reaſoned on this 


matter as a ſoldier; as a politician I coin- 


cide in ſentiment with the baron Mon- 
teſquieu, whoſe opinion is, that to pre- 
vent the executive power from being 


capable of oppreſſing, it is requiſite that 
the armies with which it is intruſted 
ſhould conſiſt of the people; and nothing 


can be more conducive to this end than 
diſmiſſing a ſtated number of ſoldiers 
and enliſting others at eyery renewal of 
their term, whereby (as the learned 


judge whom ] have more than once quoted 


already obſerves) a circulation would 
be kept up between the army and the 
people, the citizen and the ſoldier be 


more intimately connected together, and 
the idea of keeping up a ſtanding army 


appear 


re 


Suu oo fe: 5g bong ag. del Kg, WR 
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TT, 7 
appear leſs diſagreeable to the nation in 


general. 


Taz law aſcertained, and the mode 
of enliſting ſoldiers for a term of years 


introduced, there is the greateſt reaſon 


to expect that the army, inſtead of being 
compoſed in a great meaſure of the dregs 
of mankind, might ſoon boaſt of as 


good members of ſociety, as other 


trades and profeſſions. The profeſſion 
of a ſoldier has already many allure- 
ments, but the ardour of thoſe other- 
wiſe devoted to it, is often checked 
by the uncertai:ty and ſeverity of its 


laws; the latter ariſing from the former, 


for uncertainty of itſelf is a ſeverity z the 
legiſlature therefore by obviating the 
one will remove the other, for let the 
laws they enact be ever ſo rigid, when 
the penalty attending the breach of any 
of them is known, the offender himſelf 
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cannot ſurely complain of ſeverity in the 


execution of them. 


HirhERTO I have been endeavouring 


to ſhew how much the act of parliament 


called commonly the Mutiny act, ſeems 


to call for a reviſion ; and could I flatter 


myſelf that the arguments T have made 
uſe of would help to bring about an 


amendment of it, I might here lay 


down my pen; but as changes in mat- 
ters of this conſequence are oftner af- 


fected by the intereſt of the propoſer 


than the ſtrength of his arguments, I 
will now make the painful ſuppoſition 
(though not intirely void of hope that 


the hypotheſis may be badly founded) 
that the act will again paſs in its former 


ſhape, and proceed to examine into the 


articles of war as they now ſtand, with 
_ earneſt wiſhes that, though I may have 
neither intereſt nor arguments ſtrong 


1 


[ an 


enough to occaſion a thorough re- 
volution in an act of parliament, I may, 
by pointing out ſome of the moſt conſi- 
derable defects in theſe articles, induce 
thoſe, who have the forming of them, 
to make ſuch amendments and altera- 
tions as, I flatter myſelf, it will appear 


= evident to every impartial reader, they 


ſeem abſolutely to require. 


Tux firſt I ſhall take under conſide- 
ration is article the ſecond of ſection 
the, twelfth, which is thus worded, If 
ce any inferior officer or ſoldier ſhall 
ce think himſelf wronged by his cap- 
e tain or other officer, commanding 
e the troop or company to which he 
4 belongs, he is to complain thereof 
«© to the commanding officer of the 
% regiment, who is hereby required 


to ſummon a regimental court martial 


e for the doing juſtice to the com- 


« plainant; from which regimental 


C . 


L 0 7 


« court martial, either party may, if 


« he thinks himſelf ſtill aggrieved, ap- 
% peal to a general court martial; but 
« if upon a ſecond hearing, the appeal 


« ſhall appear to be vexatious and 


« groundleſs, the perſon ſo appealing 


<« ſhall be puniſhed at the diſcretion of 


the ſaid general court martial. 8 


Tuts article, if not an abſolute con- 


tradiction to article the fifteenth of lec- - 


tion the fifteenth, which ſays, that « No 
« commiſſioned officer ſhall be caſhiered 
_ «. or diſmiſſed from our ſervice, except- 
ing by order from us, or by the ſen- 
c tence of a general court martial, ap- 
9 proved by us, or by ſome perſon having 
< authority from us,” muſt be allowed 
to. be rendered very ambiguous by it; 

for ſuppoſing the complaint to be juſt, 
and the offence of ſo heinous a nature 


that the offender deſerves caſbiering bo 


this 


> - 

RES...” 

—— 
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this regimental court martial has not 
power and authority to inflict the pu- 
niſhment adequate to the crime; where 
then is the uſe of ſummoning a court 
that cannot do juſtice to th complain- 
ant? 


Bur this is not the greateſt objection 
to this article: let us now ſuppoſe that 
the regimental court martial acquit 
the officer ſo complained of, but the 
complainant ſtill thinking himſelf ag- 
grieved, appeals to a general court 
I martial; that this general court martial 
Z coinciding in opinion with the regj- 
JS mental one, puniſh the ſoldier fo ap- 
pealing; a ſtrange inference indeed, 
I that becauſe the defendant 1s not guilty, 
the plaintiff muſt be fo ! 


Ir may perhaps be alledged in vindi- 
cation of this article, that it was intended 
2 „ 
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with their officers, and thereby hurting 
the ſervice; if that is the intent, let it 


and for ſuch he is to be proſecuted at 


— — tagmngd 


againſt an officer from a regimental 


any part of his evidence appear falſe or 
groundleſs, or his conduct any ways 


 litary ſubordination, let him be brought 2 
to a ſubſequent tryal as a defendant, 7 
and be proſecuted by the judge advocate 


[ 20 ] 


to prevent ſoldiers from litigating trifles 


be done in a regular and legal way. 


ALL wrongs done by an officer to a 
ſoldier are wrongs done to the ſervice, 


a general court martial by the judge 
advocate in the king's name; in caſes 
therefore of an appeal by a ſoldier 


court martial to a general one, this ſol- 
dier will be ſworn and examined as a 
witneſs for the crown; and ſhould 7% 


tending to ſubvert good order and mi- 


for ſuch crimes and miſdemeanours; 
2 this 


( 24 ] 
this would be equitable, this would be 
legal; the preſent mode of mn | 


1s neither. | 


Hd that Pſeudo-Patriot Dr. Lucas, 
in his pamphlet intituled A Mirrour for 
Courts Martial, &c, occaſioned by a 
court martial which condemned a mat- 
troſs of the Iriſh artillery to puniſhment, 
on this article, cenſured the law, by 
which the man, though the plaintiff, 
was condemned; he would have. en- 


creaſed his credit with the public more 


than he leſſened it, by the illiberal abuſe 
and notorious falſehoods, which he ex- 
hibited againſt the members of the court 
martial, who religiouſly ſtuck 8p to the 
letter of the law. 


Tux next articles I ſhall take notice 


of are the 17th and 18th of ſection the 


15th, which run thus: 17. To the 
=o 3 «end 


% 


| L 22 | ; 
* end that offenders may be brought | 
4 to juſtice, we hereby direct, That 
« when any officer or ſoldier ſhall com- 
6 mit a crime deſerving puniſhment ; 
4e he ſhall, by his commanding officer, 
c if an officer be put in arreſt; if a non- 
« comtmiſſioned officer or ſoldier, be im- 
* prifoned, till he ſhall be either tried 
« by a court martial, or ſhall be lawfully 
FF "OI by a proper T_T 1 


"Io No officer or ſoldier, who 

15 Ki be put in arreſt or impriſonment, 
ee ſhall continue in his confinement more 

« than eight days, or till ſuch time 
&* as acouft martial can be conveniently 


T2 aſſembled. 955 


Aut that is to he complained of in 
theſe articles is, that they are too gene- 
rally worded — what is generally un- 
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derſtood in the Engliſh ſervice by an 


officer being put in arreſt is, that he 
Mall be confined to his houſe or 


apartment upon his parole; this is the 


medium, which cuſtom ſeems to have 
eſtabliſned, though commanding of- 
ficers ſometimes deviate from it; ſome 
by putting centinels over them, ex- 
cluding them from all commerce and 
connections with their friends, and other 
acts of ſeverity; others, by admitting 
thoſe aecuſed of ſmall crimes only, to 
walk about within certain limits with- 
out ſwords. Far be it from. me to con- 


demn thoſe, who endeavour to make 


misfortunes eaſy, neither would I blame 
others, who exceed this medium in caſes 
that are capital, and where there is the 


leaſt reaſon to ſuſpect the priſoner of an 


intention to abuſe the confidence repoſed 
in him; but it is too notorious that 


mankind are ſometimes prone to tyranny 


C 4 "ad 


1 24 1]. 
and oppreſſion, and though courts mar- 
tial often cenſure long and ſevere con- 
finement, when made uſe for 'trifling - 
faults, yet this is ſcarce adequate to the 
hardſhip and indignity officers ſuffer 
from the caprice and improper exertion 
of the power lodged in the hands of a 


commanding officer. 


ARTICLE the 18th directs, that no con- 
finement ſhall continue more than eight 
days, or till ſuch time as a court martial 
can be conveniently aſſembled ; this 
ſhews that ſome attention has been paid 
to prevent long confinements, but the 
vague expreſſion, fill ſuch time as a 
court martial can be conveniently aſſembled, 
opens a vaſt field for delay. A priva- 
tion of liberty is of itſelf far from a 
trifling puniſhment, particularly when 
attended with ſeverity ; it ought there- 
fore to be made of as ſhort duration, 
| and 
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1 4 
and of as much eaſe to the priſoner as 
poſſible ; for as every man has a right 
to be accounted innocent, till he is 
legally convicted, we ſhould do all in 
our. power to avoid the riſk of puniſh- 
ing the guildleſs. 5 


I HAVE as yet only mentioned the 
arreſts of officers, but the aſcertaining 
the manner and length of confinement 
of non-commiſſioned officers and ſoldiers, 


ſeems equally to claim attention. If it 


is thought neceſſary to make a diſtinc- 
tion between the puniſhment of one 
who has been a deſerter from his country 
and a violater of his ſacred oath and - 


promiſe, and that of another, who has 


only been guilty of ſome trifling miſ- 
demeanour or irregularity, will not the 
ſame reaſon exiſt for differing in the 
mode and length of their confinement ? 


| Impriſonment alone is a ſufficient puniſh- 


ment 
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| Guninolien and Courts Martial. 


Ca 1 
ee for many crimes that ſoldiers may 
be guilty of; and theſe crimes being 


attended with more or leſs aggravating 
circumſtances, will require longer or 


ſhorter, ſeverer or more moderate con- 


finement, in order to render the puniſh- 


ment adequate to the e 


Tur King of Proflia, 40 is remark- 
ably exact in the regulations for his 
troops, has not omitted to take notice 
of arreſts and impriſonments of officers 
and ſoldiers. It would be encroaching 
on my ſubject to repeat what he has 
eftabliſhed on the occaſion, * nor indeed 
would -I abſolutely recommend them 
as a pattern for regulating theſe matters 
| in 


— — 


— 


*„— 


8 Thoſe readers, who 8 to ſee the parti- 


culars of them, will find them in his Regulations 


for the Pruſſian Infantry, under the article * 


KR, 


WEE. 

in the Engliſh ſervice, many of them 
not being calculated for the meridian 
of Great Britain, ſuch as officers being 


ſent priſoners to the main guard, &c. 


all I aim at is to ſhew that ſome regula- 
tions of this ſort are abſolutely neceſſary. 


ARTICLE the 23d of ſection the 15th, 
which runs thus, Whatſoever com- 
* miſſioned officer ſhall be convicted 


before a general court martial of be- 


« having in a ſcandalous infamous man- 
* ner, ſuch as is unbecoming the cha- 
* rafter of an officer and a gentleman, 
„ ſhall be diſcharged from our ſervice,” 
is liable to the ſame objection I made to 


* 


the two laſt taken notice of, viz. being 


too yaguely worded, 


Tre diſmiſſion of officers, who are 
convicted of behaving ſcandalouſly and 


infamouſly, as enacted by this article, 
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1 
is abſolutely neceſſary for the preſer- 
vation of the reputation of the army, 
and the exiſtence of that delicate ſenſe 


of honour, which ſhould be the cha- 


racteriſtic of a ſoldier ; but to give an 
exact definition of what is ſcandalous 
and infamous may ſometimes puzzle a 


| general court martial, whilft this article 


and tome others continue in ſuch doubt- 
ful and ambiguous terms, and are ab- 
ſolute contradictions to one another. 


IA led to this obſervation by a tranf- 
action of not very old date: A field of- 
ficer, who was notoriouſly known to 
have forfeited the character of an officer 


and a gentleman by ſelling rum to the 


foldiers of the garriſon where he was quar- 


tered, and thereby encouraged the vice of 


drunkenneſs amongſt them, was brought 
ro tryal before a genera] court martial 
for a breach of article 'the 23d, (juſt 
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now quoted ;) and though his truly 
ſcandalous and infamous behaviour Was 
fully proved, he reſted his defence upon, 
and was acquitted by article the 2d 
of ſection 28th, which ſays, that “ all of- 
«. fcers, ſoldiers and ſutlers ſhall have 
full liberty to bring into any of our 
<« forts or garriſons, any quantity or 
« ſpecies of proviſions, eatable or drink- 
<« able, except where any contract or 
„ contracts are or ſhall be entered into 
<« by us, or by our order, for furniſhing 
<« ſuch proviſions, and with reſpect only 
« to the ſpecies of proviſions ſo con- 
„ tracted for.” Þ 


Taus were the members of this court 
martial, who as individuals muſt unani- 
mouſly have condemned this man's 
conduct, obliged as a judicial body to 
obſerve ſtrictly the letter of the law, 
and acquit him; owing to the am- 


biguity 
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„ 
biguity of the article on which the charge 
was founded, and the improper wording 


of that on which he reſted his defence; 


for it could never ſurely be the intent 
of the article that officers ſhould take 
upon them the menial office of ſutlers. 


From a caſe that has actually exiſted 
of the intention of this 23d article being 
evaded by another, I ſhall now proceed 


to ſtate one which may happen. 


Supeost an officer receives ſuch an 
injury or affront that it abſolutely be- 
hoves him .as a man of honour and 
courage to reſent it, or another perſon 
imagining that he had received ſuch a 
one from him, ſends him a challenge ; 


he is reduced to this alternative; if he 


fights, the articles of war ſay he ſhall 
be caſhiered ; if he refuſes the challenge 
and ſuffers himſelf to be ill treated, tho 


a 


IS 
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a court martial in their judicial capacity 


would not perhaps condemn him on this 


23d article, he having ated agreeable 
to the articles * againſt duelling, yet 
it is well known in what light his conduct 


would 


8 


* Article the 2d of ſection the 7. No 
officer or ſoldier ſhall preſume to ſend a chal- 
lenge to any other officer or ſoldier, to fight 
a duel, upon pain, if a commiſſioned officer, of 
being caſhiered ; if a non-commiſſioned officer 
or ſoldier, of ſuffering corporal puniſhment, 


© at the diſcretion of a court martial.” 


Article the 5th of ſection the 71h. What- 
ſoever officer or ſoldier ſhall upbraid another 
for refuſing a challenge ſhall himſelf be pu- 
niſhed as a challenger ; and we hereby acquit 
and diſcharge all officers and ſoldiers of any 
diſgrace, or opinion of diſadvantage, which 
might ariſe from their having refuſed to ac- 
cept of challenges, as they will have only 


acted in obedience to our orders, and done 
their duty, as good ſoldiers, who ſabjet 


themſelves to diſcipline,” 
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32 
would be regarded, not only by his 
brother officers, but every other man 


of honour and ſpirit. 


Tuus let him take what part he 


pleaſes, he riſks the loſs of bread; but 


in one it may be attended with the loſs 
of reputation. 


I am far from being an advocate for 


duelling; an appeal to arms ſhould 


be the laſt reſource of individuals as 
well as nations ; yet it cannot be denied 
that an apprehenſion of this u/tima ratio 
frequently operates ſtronger, and oftner 
keeps wrong-headed men within due 
bounds, than the moſt perſuaſive argu- 
ments. The laws of England are very 


| ſevere and expreſs againſt duelling, and 


ſhould the event of a duel prove fatal 
to one of the combatants, the courts 


of law are always open for the tryal of 


the 


_—_” 
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tlie other: cauſes therefore of ſo cas 


pital a nature can never come before a 
court martial, except in foreign gar- 
riſons and other places beyond the ſeas, 
where there is no civil judicature in 


2 force; and on ſuch occaſions they would 


aſſume the power given them by article 
the 2d of ſection the 20th of the articles 
of war (which I ſhall hereafter inſert) 
and try the delinquent for murder, and 
not for the offence againſt martial law, 
by a breach of the atticle agaitiſt ſend- 
ing and receiving challenges. In caſes 
therefore of duels attended with death 
to one of the combatants, the tryal of 
the other, I ſay, can never come before 


a court martial, except on particular 


occaſions; and I believe I may venture 
to aſſert that there have been very few, 
if any inſtances of either combatant 


being brought to a court martial, and 


condemned by virtue of the article of 
D war 


L 34 1 


war againſt duelling, merely for hav- 
ing engaged in the rencounter, ' unleſs 
| there appeared to have been ſome unfair 
proceedings on one ſide; and under ſuch 
circumſtances, the delinquent's crime 
will ſurely come under the article againſt 
ſcandalous and infamous behaviour. 
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27 From what has been ſaid, J think it 

_ muſt appear that, till we can alter the 
preſent ſentiments of mankind in regard 
to points of honour, the articles againſt 
duelling, and that againſt ſcandalous 
behaviour, will in their preſeat form 
ſometimes interfere with one another, 
and render the intent of each other void. 


— 


Tux danger of inferior officers and | 
ſoldiers oppoſing the lawful commands 

of their ſuperior officer, by force of 
arms or other violence, is ſufficiently 
guarded againſt by article the 5th of 

. fſection 


| 35 1 


ſection the.2d, by which it is ordained, that 
« Any officer or ſoldier who thall ſtrike 
« his ſuperior officer, or draw or offer - 
e to draw, or ſhall lift up any wea don, 
„ or offer any violence againſt him, 
being in the execution of his office, 
« on any pretence whatſoever, or ſhall 
« diſobey any lawful commands of his 
& ſüperior of cer, ſhall ſuffer death, or 
& ſuch other puniſhment, as ſhall, ac- 
« cording to the nature of his offence, 
« be inflicted upon him by 1 the ſentence 

ce of a court martial. » RW Po. 


Tun next article that ſeems worthy 
of notice is the ſecond of the 17th 
ſection, which is as follows: IC Notwith- 
« ſtanding its being directed in the ele 
« venth ſection of theſe our rules and 
articles, that every commanding of- 
« ficer is required to deliver up to the 
« civil magiſtrate all ſuch perſons under 
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his command, as ſhall be accuſed 


of any crimes which are puniſhable 
by the known laws of the land; yet 
in our garriſon of Gibraltar, iſland of 
Minorca, forts of Placentia and An- 
napolis Royal, where our forces now 
are, or in any other place beyond 
the ſeas, to which any of our troops 
are, or may be hereafter commanded, 
and where there is no form of our 
civil judicature in force, the generals 
or governours, or commanders reſpec- 
tively, are to appoint general courts 
martial to be held; who are to try 
all perſons guilty of wilful murder, 
theft, robbery, rapes, coining or clip- 


ping the coin of Great Britain, or of 


any foreign coin currentin the country 


or garriſon, and all other capital 


crimes or other offences, and puniſh 


offenders with death, or otherwiſe, 
; « as 


E 4 ] 
“ ag hs nature of their crimes ſhall de- 
& ſerve.” 


CouRTs martial are hereby authorized 
to extend their juridiction without limits 
or bounds, with regard to both perſons 
and crimes, without any regular method 
preſcribed or directions given them as to 
their manner of proceeding. Even in 
tryals for military crimes and offences, 


it has been judged neceſſary to appoint 
judge advocates for the information of 


general courts martial, and to proſecute 
in the king's name; but I believe I may 
venture very ſafely to ſay, without de- 


: preciating their merit, that nine tenths 


of thoſe, who are appointed to this of- 
fice, though well verſed in martial lav, 


and the ordinary methods of proceeding 


with offenders againſt it, have never pene- 


trated into the deep and intricate diſtinc- 


tions of the law; and in many cauſes 
Dy. that 


— 


a 
_— a r 
— — — y — * ——— . @ — — LPs ep trn es — — 6h, 6 yams — — 2 Wo = — % 8 — Nel » 
—— IS — — 4 PA p — - r - — — phe hes — — r 2 . on EO 2 * — r — a 3 n = * 2 
2 Y ” . e IC Semen __ es IE 7 4; 2 — n = ——— — 2 hy — . aeg — ge : bets 5 
— — rr Y AIC 2 5 — 2 . ==» 2 6 - — = - 22 2 * === « > I = FW 8 
> : r 2 "_ PRs — I EIN — — 2. EE RE ISIS Fre 35 jm — : —— 2 — D Ig e 
. 2 en 2 ———— rr 2 pl oc — — — ——— 22 — I — 9 - = how Lan — — — — — —— rr CL — 6 > 11 
=_ —— — nat te e ae ber . OP Per Or try tn prog area —— apes — — 3 — — — 8 —— — —— . — — — — — — —2— — page - — — gee 2 vs ago 
= K wy — — — — — — — — — — N Fa, . * * D 2 * + 
— aig — — en — — — — — — —— OR rum =" Ia een ICED Ea ar rune rc — — —_— DDr — —— — — — 8 — * 2232 2 
— — — —— — — 2 ous — — == Wi _— U IMNACPLL . — = wg r ne = 8 2 . - - r 2 
— x 8 2 —— . net 2 3 r Shy — . —. — x 2 — — = 2 TI 3 5 > 9 : 8 7 * 2 8 - — 
5 . — —— — 2 — 2. EE. <a by 3 8 — oe Ap es - — —— = e — —— — po ny ns — _ * bo — — oY * © — — _ A — 3 8 2 9 
— —— 2 — ———— Ono ne GY — — 2 _— ——— zkuq —— * DDr SIS r To 4. -— vo eros 2 — og -_ — . ——— > —— pris DN Wy Hens <2 r 5 
— — — — = 2 Zoo CORY 1 e * * — — — — * —— — — —— — — — - 44 — — A . ———— ̃ ˖———— gAI 2s 1 os 2 22 TEENS: $A ie 
— r _ 2 ——. - - . ——— Ny <0 mh BP — . IE. . - — — —- — — ——_— — * r 7 ro 7 Sr dw, . = — 2 RS 
— — ” 5 1 — * — _ = — — 5 — 7 
EJ 7 3257240665 Bn >] 1 ar ” 22 — 2 e Ret + — — — — 2 D — — — I — * 2 — 
— — 1 : 5 — — — — — Ee, 
= =. > A * * 2 2 — —_—_ mt 4 —ͤ——— — — - - * _ 
— — ES I Se ee Sr Dances.” hr. han. Ads. wh — e — 
4 
— 
- 
_ 


comrniried wilful murder in the eye of 


„„ 
that may come before a court martial 
in a foreign garriſon or other place be- 
yond ſea, were the judge advocate the 
moſt able lawyer, he would nevertheleſs 
be at a loſs to execute eyery part of his 
duty. In caſes of one man killing an- 
other, the law, allowing for the frailty 


of mankind, admits of a regular grada- 


tion, according to the degree of malice 
that appears to have attended the act, 
as wilful murder, manſlaughter, homi- 
cide /e defendends, | homicide per infortu- 
nium, and chance medley ; theſe are 
in ſome meaſure different crimes, and 
have by the laws of England different 


i puniſhments aſſigned them, 


SuPPosE then a cauſe to come be- 
fore a court martial, in the exami- 
nation of which the priſoner does not 
appear by the evidence given to have 


the 


* eee 
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the law, neither can he be abſolutely 
acquitted of the killing or being the 


cauſe of the man's death; how is the 


court martial to proceed ſo as to do + 


juſtice? By the article of war, which 
is their only authority, they are nei- 
ther empowered to make ſuch diſ- 
tinctions, nor to inflict any of the pu- 


niſhments allotted by common law” to 
the intermediate crimes between ex- 


treme guilt and abſolute innocence. — 


Thus reduced to the alternative of pu- 
niſhing capitally or not at all, humanity 


will naturally incline the court to the 
ſide of lenity rather than that of ſeverity; 


and ſtrict juſtice, the proper medium, be 
thereby often evaded. 


TRxrr is alſo a general term, and is 
diſtinguiſned by law into robbery, bur- 
glary, grand larceny, petit larceny, 
& c. according to the value of the goods 

1 ſtolen, 
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ſtolen, and the time and manner of com- 
mitting the theft, which are all diffe- 


rently puniſhed ; ſome capitally, others 


not: and though in rapes the law admits 
of no medium between conviction and 
an abſolute acquital, there are many 


very particular circumſtances required 
: L 


to prove the fact, which men not well 


verſed in law are unacquainted with. 


Ir is not my intention to enter into 
a long detail of theſe matrers; let courts 
martial be properly authorized to make 


theſe diſtinctions, and inflict the ſeveral 


intermediate penalties allotted them by 
law, and they will find authors in plenty 


to direct them in their proceedings. 


TRERE are many other crimes that a 
court martial thus unauthorized and un- 
informed, will be at a loſs how to pro- 
ceed againſt; thoſe I have mentioned 
are 


- | 4.3 5 
are ſufficient to ſnew how much this 
article in particular, in which not only 

the ſoldiery, but every other ſubject, whoſe 

buſineſs may lead him into any of our 
foreign garriſons is concerned, requires al- 
teration and amendment. Our late acqui- 
ſitions in North America, have much en- 
creaſed the number of places where a court 
martial is the ſupreme and only judi- 
cature for the tryal of all crimes and 
perſons, and have rendered an expla- 
nation of this article more neceſſary. 


I come now to the laſt, though not 
leaſt faulty article. All crimes not 
« capital, and all diſorders or neglects, 
„ which officers and ſoldiers may be 

<« guilty of, to the prejudice of good 
« order and military diſcipline, though 
« not mentioned in the above articles 
© of war, are to be taken cognizance of 
i by a general or regimental court mar- 
* tian; 
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V 

« tial, according to the nature and 

* er 6.992 of the offence, and be puniſhed 
« at their diſcretion. e668 


Brnbtb the climar of military ſer- 
vitude ! the parliament, after forming 
a catalogue of ſuch crimes as they think 
proper to comprehend under the deno- 


' mination of capital, delegate a power 
_ to the crown of contriving as many in- 
ferior ones as it pleaſes, provided they 


are not puniſhable with the loſs of life 
or limb ; and the miniſter or miniſters 
of the crown having exhauſted their 
fund of invention, hand down this power 
to a court martial, with the ſame un- 


bounded authority. Thus let a ſoldier 


be even fortunate enough to eſcape both 
Sylla and Charybdis, a third hidden 


rock ſtill lays in his way. 


Nor RING 


"LW | 
- NoTnrinc ſurely but an inattention 
to the conſequences that might follow, 
could have admitted ſuch an-article into 
a code of laws for the government of any 
fet of men in a land of freedom — li- 
berty. 


Since this article has been added (for 
it is of much more modern date than 
the generality of the artieles) many others 
which pointed out inferior crimes and 
offences that were cognizable by a court 
martial have been omitted; and indeed 
with the ſame propriety they might have 
expunged all others of the ſame ſort; 
for whilſt this article exiſts, let the 
charge againſt a ſoldier be what it will, 
if the court martial aſſuming the legiſ- 
lative power delegated to them by it 


of inventing crimes and offences declare 
this cher to be criminal, they have 


equal 


[44 ] 
equal authority to exerciſe their executive 
has and Pugh the ſoldier. 


eo. the other thin . Were 
omitted upon the introduction of this laſt, 
there was one, which particularly au- 
thorized a court martial to take cogni- 
zance of ſoldiers accuſed of ſtealing from 
their comrades, This, in my humble opi- 


nion, is a ſpecies of theft, and the only 


one that ſhould come before a military 
court, not only from its tendency to a 
breach of good order and diſcipline, 
but becauſe the plaintiff or proſecutor 


would. under the like circumſtances be 


amenable before the ſame judicature; 


whereas in thoſe committed by ſoldiers 


on citizens the caſe is widely different, 
a court martial having no power over 
the latter, and therefore cannot put them 
on ſuch a footing : a court of law then 
| having equal juriſdiction over both, ſeems 

to 


[45 J 

to be the juſt and legal place of tryal 
for all other thefts committed by ſol- 
diers ;--beſides the act ꝰ commonly called 
the Mutiny act as well as the articles of 
war ＋ direct that any officer, non com- 
miſſioned or ſoldier, who ſhall be ac- 
cuſed of any capital crime, violence or 
offence againſt the perſon, eſtate or 
property of any of his majeſty's ſubjects, 
which is puniſhable by the laws of the 
land, ſhall be delivered over to the civil ma- 
giſtrate by the commanding officer, under 
the penalty of being caſhiered, in caſe of 
his refuſal; yet ſince the addition of 
this laſt article, it has been too often the 
cuſtom to try ſoldiers for thefts of 
every ſort, and other crimes cognizable 
before the courts of law, by courts mar- 
8 . 

TAE 
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Taz articles I have ſelected are theſe 


which ſcemed particularly to ſtare me in 
the face, and of which the inconveni- 


encies, not to ſay, diſadvantages to the 


ſervice are not merely ſpeculative, but 
mult have been often experienced by of- 


ficers of any ſtanding in the army; there 


are many more that would bear amend- 
ment, but thoſe ſeem more aer 
to call for it. | 


ArTER having offered my reaſons for 
wiſhing to ſee the whole legiſlature aſ- 
ſume the power of making rules and 
articles for the army in like manner with 
the navy, I took great pains to prevent 


my meaning being miſunderſtood; and 


could I ſuſpect that any reader, from what 
I have ſaid of the articles taken notice of, 
particularly of the laſt, would miſtake 
in me a deſire of relaxing the bands of 


military — and ſubordination, I 
ſhould 


{ 4 
ſhould be equally anxious to convince 
him of his error: So far from it, that I 
am a zealous advocate for them, when 
kept up without committing an outrage 
on humanity, and encroaching on the 
ſacred rights and privileges of freemeh, 
But nothing ſurely can bear more genuine 
marks of ſervitude, as I before obſerved 
from Sir Edward Coke, than to have 
the law, which is to be the rule of our 
actions, either concealed or precarious, 
Caligula, we are told, wrote his laws 
in a very ſmall character, and hung 
them up upon very high pillars, the 


more effectually to enſnare the peo- 
whe ets 


| Tur King of Pruſſia, one of the 

ſtricteſt diſciplinarians of the age, di- 

rects that no recruit ſhall be ſworn and 

enliſted into his ſervice, till the articles 

of war, which are in very expreſs terms, 
with 
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1 8 ] 
with regard to both crimes and puniſſi- 
ments, are read over diſtinctly to him; 
and he acknowledges that he underſtands 
every particular well, and afterwards 
voluntarily offers to be conformable 
thereto; whereas in our ſervice, it is 
enacted that the reading of the ſecond 
and ſixth ſections of the articles of war 
againſt mutiny and deſertion at the en- 
liſting of a recruit ſhall be deemed ſuffi- 
cient. Little can a man learn of the 
laws he ſubjets himſelf to from theſe 
two ſections, which are among the few 


that are in expreſs terms. 


Lr martial law lay aſide its arbitrary 
deciſions, let it be brought nearer to the 
ſtandard of equity, by having the crimes 
and offences. againſt it notorious, and the 
puniſhments and penalties attending 


them fixt and firmly eſtabliſhed, and 
then let it be executed with punctuality 


and 


1 49 ] 

and exactneſs; crimes are more effectually 
prevented by the certaintythan the ſeverity 
of puniſhment: every man then enters 
the ſervice with his eyes open, previouſly 
knowing the conſequences of ſwerving 
from the contract he has bound himſelf 
by. To deter ſoldiers from committing 
crimes, to which nothing can be more 
conducive than a certain knowledge of 
the penalties attending them, is furely 
more eligible than truſting to a reforma- 
tion by puniſhment. | 


Havixe now gone through the ſeveral 
articles that ſeemed to ſtand in the 
greateſt need of amendment, and given 
my reaſons for preſuming to think ſo, 
1 ſhall conclude with offering my opini- 
on with regard to the addition of a new 
article or articles on courts of enquiry. 
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For his majeſty by his prerogative having 
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Trzsz are frequently held in the army, 
but in whom the power of appointing 
them is lodged, and what their uſe and 
authority are, after their appointment, 


do not appear ever to have been exactly 
aſcertained; for neither the act of par- 


liament which authorizes the appointing 
of courts martial, nor the articles of 
war, make the leaſt mention of them. 
Thoſe for the enquiry into the conduct 


of general officers and other important 
matters have hitherto been held by war- 


rants from the crown, and thoſe for the 
examination of matters of ſmaller conſe- 
quence, by order of the commanding of- 
ficers of corps and regiments ; and pro- 
vided they do not aſſume the power of 


paſſing ſentence and inflicting puniſh- 


ment, this power reſting with the king 
or commanding officers by his appoint- 
ment, ſeems neither illegal nor improper. 


the 


i ok 
the ſole command of the army, with au- 
thority to delegate as much of this power. 
to his generals as he thinks proper, it 
| ſeems but juſt that he or they ſhould 
take what method they chuſe, of exami- 
ning into the conduct of thoſe under 
their command ; beſides, as it is the pre- 
rogative of the crown to diſmiſs any 
officer from its ſervice without a tryal, 
if his majeſty condeſcends to leave the 
examination of. doubtful caſes to ſuch 
a court, and takes its opinion thereon, 
previous to diſmiſſing or bringing the 
ſuſpected perſon. or perſons to a court 
martial where they riſk being puniſhed 
with more ſeverity, it may be regarded 
rather as a mark of clemency than an 
improper or illegal exertion of authority. 
Courts of enquiry ordered by generals, 
or other commanding officers, inftead of 
courts martial; muſt be looked upon 
in the ſame light. | 
E 2 Bur 


! 

Bur courts of enquiry, not hav- 
ing their uſe and authority properly 
aſcertained, have ſometimes taken upon 
them to examine the perſon or perſons 
ſuſpected, as was done by that held for 
enquiring into the failure of the ex- 
pedition to the coaſt of France in the 
year 1757, which might be attended 
with dangerous conſequences, were it 
made a precedent on future enquiries 
of this ſort. This enquiry, as Sir John 
Mordaunt obſerved in his defence be- 
fore the court martial, (by which he was, 
in conſequence of the report of the court 
of enquiry, afterwards tried and ac- 
quitted) had all the appearance of a 
public tryal, except in two circumſtances, 
viz. the witneſſes were not examined on 
oath, and he, who ſtood accuſed, was 
examined; which examination might, 
as he juſtly remarked, in its tendency, 
| Mn have 
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have 1 11 the 1 — * would Ls 
bore it, a charge againſt himſelf, 


| W 1 E courts > 1 properly 
authorized by the articles of war, or 
rather by act of parliament, (for by that 
authority they might be empowered 
to adminiſter an oath to the members 
and witneſſes; 43) and their buſineſs limited 
like that of grand juries, to the examina- 
tion of the witneſſes for the crown only; 
thus authorized and reſtricted they 
would prevent frivolous proſecutions un- 
ſupported by evidence from coming be- 
fore courts martial, and thereby hinder a 
too frequent and unneceſſary aſſemblage 
of that judicature, which, like moſt 
other matters, may, by too great fami- 
 hariry, be brought into contempt. 
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